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DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  115— SCHOOL  ASSISTANCE  IN 
FEDERALLY  AFFEaED  AREAS 

Final  Regulation 

AGENCY:  Office  of  Education. 

Health.  Education,  and  Welfare. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  sets  forth 
certain  requirements  and  criteria  gov¬ 
erning  the  awarding  of  Federal  assis¬ 
tance  to  school  districts  for  current  ex¬ 
penditures  in  areas  affected  by  Feder¬ 
al  activities.  The  amended  regulation 
presents  to  the  public  and  applicants 
certain  definitions  and  procedures 
used  in  the  processing  of  such  awards. 
These  amendments  are  made  neces¬ 
sary  by  Pub.  L.  93-380. 

EFFECTIVE  DATE:  Pursuant  to  sec¬ 
tion  431(d)  of  the  General  Education 
Provisions  Act.  as  amended  (20  U.S.C. 
1232(d)),  this  regulation  has  been 
transmitted  to  the  Congress  concur¬ 
rently  with  its  publication  in  the  Fed¬ 
eral  Register.  That  section  provides 
that  regulations  subject  thereto  shall 
become  effective  on  the  forty-fifth  day 
following  the  date  of  such  trsuismis- 
sion,  subject  to  the  provisions  therein 
concerning  Congressional  action  and 
adjournment. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.  Edna  Cave.  Division  of  School 
Assistance  in  Federally  Affected 
Areas,  telephone:  202-245-1975. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUim 

Section  305(a)(1)  of  the  Education 
Amendments  of  1974  revised  section  3, 
which  covers  the  computation  of  enti¬ 
tlements  based  on  numbers  of  federal¬ 
ly-connected  children.  Section 
305(a)(2)  revised  section  5,  which 
covers  the  allocation  of  payments  au¬ 
thorized  under  Pub.  L.  81-874,  the 
Impact  Aid  Program. 

Although  the  matters  of  entitlement 
related  to  handicapped  children  and 
entitlements  related  to  children  from 
low-rent  public  housing  were  included 
in  the  notice  of  proposed  rulemaking, 
they  are  not  included  in  the  regulation 
set  forth  below,  but  will  be  the  subject 
of  separate  rulemaking. 

The  regulation  set  forth  below  en¬ 
compasses  the  following:  minor  revi¬ 
sion  of  the  method  of  computing  the 
federally-connected  average  daily  at¬ 
tendance  (ADA)  as  set  forth  in  the 
definitions  section  (§  115.3(e)(f));  addi¬ 


tion  of  the  term  “county”  to  the  defi¬ 
nitions  section  (§  115.3(p));  addition  of 
the  term  “school  year”  to  the  defini¬ 
tions  section  (§  115.3(q));  revision  of 
sections  in  Subpart  C  concerning  pay¬ 
ments  under  section  3  when  the  per¬ 
centage  eligibility  requirement  is  not 
met  (§115.21);  entitlements  under 
amended  section  3(e)  (§  115.22);  reduc¬ 
tion  of  financial  assistance  under  sec¬ 
tion  5  of  the  Act  due  to  insufficient 
appropriations  (§115.25);  and  addi¬ 
tions  to  Subpart  C  relating  to  the  spe¬ 
cial  savings  clauses  under  Pub.  L.  93- 
380  (§  115.27).  Certain  sections  of  Part 
115  are  being  republished  without  any 
major  change  being  made  other  than 
revising  references  to  Pub.  L.  81-874  to 
reflect  statutory  changes,  renumerat¬ 
ing  a  regulatory  section  in  one  in¬ 
stance,  and  rewording  for  clarity. 
These  sections  are  the  final  filing  date 
for  applications  (§  115.11(g));  changes 
in  boundaries,  classification,  and  gov¬ 
erning  authority  of  applicants 
(§  115.20);  payments  under  section  4(a) 
of  the  Act  (§  115.23);  election  under 
section  4(c)  of  the  Act  (§  115.24);  and 
determination  of  generally  comparable 
local  educational  agencies 

(§  115.30(a)(10),  (b)(2)(iii)).  The  regula¬ 
tion  does  not  include  the  matters  of 
entitlements  related  to  handicapped 
children  (§  115.28)  and  entitlements  re¬ 
lated  to  low-rent  public  housing  chil¬ 
dren  (§115.29);  these  matters  will  be 
the  subject  of  separate  rulemaking. 
The  regulation  also  does  not  treat  the 
matter  of  the  prohibition  against  con¬ 
sideration  by  States  of  Pub.  L.  81-874 
payments  in  the  administration  of 
State  aid  (section  5(d)  of  the  Act);  that 
matter  has  been  the  subject  of  sepa¬ 
rate  rulemaking  (Subpart  G  of  Part 
115). 

1.  Major  amendments  to  the  regula¬ 
tion.  A.  Definition  of  "county."  The 
term  “county”  has  been  defined  in 
§  115.3(p)  also  to  mean  municipalities 
and  other  political  subdivisions  of  a 
State  that  are  not  considered  part  of  a 
county  by  the  Secretary  of  Commerce 
in  compiling  data  on  counties. 

B.  Continuation  of  eligibility  when 
the  3  percent  requirement  is  not  met 
Section  3(c)(2)(A)(ii)  of  Pub.  L.  81-874 
provides  eligibility  for  entitlement  for 
two  years  immediately  following  the 
year  in  which  a  local  educational 
agency  meets  the  3  percent  require¬ 
ment  of  section  3(c)(1)(B)  of  the  Act, 
even  though  the  agency  fails  to  meet 
the  3  percent  requirement  during 
those  two  years.  Section  115.21  sets 
forth  the  basis  for  eligibility  under 
section  3(c)(2)(A)(ii),  specifies  the  stat¬ 
utory  limitation  on  the  entitlement 
computation  for  the  second  year  of 
continued  eligibility  under  that  sec¬ 
tion,  and  provides  the  benefits  of  the 
section  to  an  applicant  agency  that 
was  not  in  existence  in  one  or  both  of 
the  two  school  years  before  its  applica¬ 
tion,  or  when  an  applicant  is  absorbed 


by  a  successor  local  educational 
agency  in  a  school  district  reorganiza¬ 
tion. 

C.  Section  3(e),  Pub.  L.  81-874.  Sec¬ 
tion  3(e)  of  Pub.  L.  81-874  provides  for 
adjustments  to  entitlements  for  reduc¬ 
tions  in  the  numbers  of  “A”  or  “B” 
children  resulting  from  a  decrease  or 
cessation  of  Federal  activities  within 
the  State  in  which  the  local  education¬ 
al  agency  is  located.  Section  3(e)  re¬ 
quires:  (1)  The  number  of  “A”  and  “B” 
children  in  the  school  district  to  be 
less  than  90  percent  of  the  number  of 
these  children  in  the  scl-ool  district 
during  the  previous  fiscal  year;  and  (2) 
That  the  decrease  or  cessation  of  Fed¬ 
eral  activities  results  in  a  substantial 
decrease  in  the  number  of  “A”  and 
“B”  children  in  the  school  district. 
Section  115.22  sets  forth  the  basic  pro¬ 
visions  of  section  3(e)  and  establishes 
how  the  Commissioner  shall  make  de¬ 
terminations  under  these  provisions. 
In  §  115.22(b)(2),  a  decrease  is  consid¬ 
ered  substantial  when  it  equals  3  per¬ 
cent  of  the  current  year’s  total  ADA 
and  is  at  least  10  in  ADA  in  number. 
Section  115.22(b)(3)  requires  an  appli¬ 
cant  school  district  to  identify  the  par¬ 
ticular  decrease  or  cessation  of  Feder¬ 
al  activity  which  occurred  within  the 
State  in  which  the  district  is  situated 
and  which  resulted  in  the  “substantial 
decrease”  in  the  number  of  “A”  and 
“B”  children.  Also,  the  school  district 
must  obtain  certification  of  this  de¬ 
crease  or  cessation  from  the  Federal 
agency  Involved  in  the  activity. 

D.  Reduced  payments  becau.se  of  in¬ 
sufficient  appropriations.  Section  5(c) 
of  Pub.  L.  81-874  sets  forth  a  schedule 
of  payments  when  appropriations  are 
insufficient  to  pay  all  entitlements  in 
full.  Section  115.25(a)  references  this 
section  of  the  Act  and  describes  the 
procedure  for  determining  payments 
in  such  a  circumstance.  Section 
115.25(b)  provides  that,  where  part  of 
an  entitlement  is  attributable  to  chil¬ 
dren  who  live  in  low-rent  public  hous¬ 
ing,  that  part  shall  not  be  paid  under 
section  5(c)(2)  of  the  Act.  This  special 
treatment  is  made  necessary  by  the 
provision  of  section  5(e)  of  the  Act, 
which  requires  a  determination  by  the 
Commi.ssioner  of  that  part  of  an  enti¬ 
tlement  attributable  to  the  number  of 
“A”  and  “B”  children  who  live  in  low- 
rent  public  housing,  and  which  fur¬ 
ther  provides  that  that  part  of  the  en¬ 
titlement  for  a  local  educational 
agency  shall  not  be  allocated  or  paid 
under  section  5(c)(2)  of  the  Act. 

E.  Savings  clauses  under  Pub.  L.  93- 
380.  There  are  four  savings  clauses 
which  affect  applicants  under  Pub.  L. 
81-874  that  are  contained  in  Pub.  L. 
93-380.  These  savings  clauses  are  not 
part  of  Pub.  L.  81-874  but  have  a 
direct  bearing  on  the  payments  of 
local  educational  agencies  under  the 
Act.  In  response  to  public  comment  on 
the  notice  of  proposed  rulemaking,  the 
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final  regulation  regarding  the  savings 
clauses  has  been  reworded  to  provide 
clarity  and  to  be  specific  regarding  the 
provision  of  benefits  under  the  savings 
clauses  to  applicants  involved  in  reor¬ 
ganizations.  Section  115.27  references 
these  savings  clauses  and  sets  forth 
further  provisions  deemed  necessary 
to  clarify  and  implement  them.  Sec¬ 
tion  115.27(b)  deals  with  section 
305(b)(2)(A)  of  Pub.  L.  93-380.  This 
sentence  clearly  states  that  a  local 
educational  agency  must  be  eligible 
for  section  3,  Pub.  L.  81-874  entitle¬ 
ment  in  order  to  be  eligible  for  pay¬ 
ment  under  this  savings  clause,  and  it 
provides  the  benefits  of  this  savings 
clause  to  certain  applicants  that  were 
not  in  existence  in  earlier  years 
(§  115.27(b)(1)).  A  local  educational 
agency  which  fails  to  meet  the  3  per¬ 
cent  eligibility  requirement  for  an  en¬ 
titlement  under  section  3,  Pub.  L.  81- 
874  is  continued  as  eligible  for  two 
more  years.  Although  such  an  agency 
is  eligible  for  a  payment  under  this 
savings  clause,  it  is  subject  neverthe¬ 
less  to  a  restriction  on  the  amount  of 
payment  for  the  second  year  of  contin¬ 
ued  eligibility  (§  115.27(b)(2)).  Section 
115.27(c)  references  the  guaranteed 
payment  provided  by  auction 
305(b)(2)(B)  of  Pub.  L.  93-380  for 
school  districts  experiencing  enroll¬ 
ment  decreases  because  of  military 
base  closings.  It  describes  the  decrease 
of  federally-connected  children  that  is 
necessary  for  eligibility  under  this 
clause,  explains  that  there  must  be  a 
direct  relationship  between  the  de¬ 
crease  in  the  number  of  federally-con¬ 
nected  children  and  an  announced  de¬ 
crease  or  cessation  of  Federal  activi¬ 
ties  on  a  military  installation,  and 
specifies  what  information  must  be 
provided  to  support  the  claim  for  the 
guaranteed  F>ayment.  Also,  it  provides 
the  benefits  of  this  savings  clause  to 
certain  applicants  that  were  not  in  ex¬ 
istence  in  the  preceding  year 
(§  115.27(c)(4)).  Section  115.27(d)  refer¬ 
ences  section  305(b)(2)(C)  of  Pub.  L. 
93-380  and  explains  that  the  number 
of  "out  of  county”  and  "out  of  State” 
"B”  children  must  equal  at  least  10 
percent  of  the  total  number  of  "B” 
children  for  eligibility  under  the 
clause;  it  provides  the  benefits  of  this 
savings  clause  to  certain  applicants 
that  were  not  in  existence  in  the  pre¬ 
ceding  year  and  provides  that  amounts 
attributed  to  this  section  in  prior 
years  are  creditable  to  the  current 
guarantee  of  this  section.  In 
§  115.27(e).  relating  to  section 
305(b)(2)(D)  of  Pub.  L.  93-380.  the 
method  for  computing  the  amount  of 
payment  under  this  savings  clause  is 
described. 

2.  Comments  on  the  proposed  regula¬ 
tions.  Interested  parties  were  given  30 
days  in  which  to  submit  written  com¬ 
ments.  suggestions,  or  objections  re¬ 
garding  the  proposed  regulation.  A 


summary  of  the  comments  and  re¬ 
sponses  to  them  is  given.  The  com¬ 
ments  are  arranged  in  order  of  the  sec¬ 
tions  of  the  final  regulation  to  which 
they  apply. 

A.  General  comments.  Comment. 
One  commenter  wrote  that  any  tribe 
or  tribal  organization  that  operates  an 
elementary  or  secondary  school  should 
be  included  among  the  local  educa¬ 
tional  agencies  eligible  to  receive  fi¬ 
nancial  assistance  under  Pub.  L.  81- 
874. 

Response.  No  change  in  the  regula¬ 
tion  is  necessary.  A  tribe  or  a  tribal  or¬ 
ganization  recognized  as  a  local  educa¬ 
tional  agency  is  eligible.  Section 
403(6)(A)  of  Pub.  L.  81-874  defines  a 
local  educational  agency  as  a  board  of 
education  "or  other  legally  constituted 
local  school  authority  having  adminis¬ 
trative  control  and  direction  of  free 
public  education  in  a  county,  town¬ 
ship.  independent  or  other  school  dis¬ 
trict  located  within  a  State.”  This  defi¬ 
nition  can  be  altered  only  by  amend¬ 
ing  the  basic  statute. 

Comment  Two  commenters  objected 
because  section  305(a)(1)  of  Pub.  L.  93- 
380  does  not  include,  among  those  to 
be  counted  in  the  computation  of  pay¬ 
ment.  children  with  a  parent  em¬ 
ployed  on  Federal  property  situated  in 
a  State  other  than  that  of  the  appli¬ 
cant  local  educational  agency. 

Response.  No  change  in  the  regula¬ 
tion  is  possible.  The  law  can  be 
changed  by  Congress  but  not  by  regu¬ 
lations. 

Comment  Several  commenters  ex¬ 
pressed  difficulty  in  understanding 
the  regulation. 

Response.  The  wording  of  the  regu¬ 
lation  has  been  changed  in  many  in- 
stsmees  in  an  effort  to  make  it  more 
understandable.  The  new  wording  does 
not  represent  any  change  from  the 
notice  of  proposed  rulemaking  in  in¬ 
terpretation  or  implementation  of  the 
basic  law. 

B.  §115.3  Definitions.  Comment  One 
commenter  pointed  out  that  sections 
3(a)  and  3(b)  of  Pub.  L.  81-874  distin¬ 
guished  between  residence  in  and  out 
of  the  county  in  which  the  school  dis¬ 
trict  of  a  local  educational  agency  is 
located,  and  that  there  was  consider¬ 
able  inconsistency  among  definitions 
of  counties  by  the  Department  of 
Commerce  and  other  Federal  and 
State  agencies.  The  commenter  said 
that  the  differences  could  work  a  sub¬ 
stantial  hardship  on  urban  school  dis¬ 
tricts  not  considered  to  be  in  the 
county,  when  the  parents  of  students 
lived  in  those  districts  but  worked  on 
Federal  property  outside  the  city 
limits. 

Response.  The  regulation  has  not 
been  changed.  According  to  section 
403(11)  of  Pub.  L.  81-874.  the  term 
"county”  means  those  divisions  of  a 
State  utilized  by  the  Secretary  of 
Commerce  in  compiling  and  reporting 


data  regarding  counties.  To  consider 
municipalities  and  other  political  sub¬ 
divisions  as  parts  of  counties  when 
they  are  not  considered  as  such  by  the 
Secretary  of  Commerce  would  be  in¬ 
consistent  with  the  law.  The  regula¬ 
tion  clarifies  the  distinction  between 
counties  and  other  imits  of  govern¬ 
ment  that  will  be  considered  as  coun¬ 
ties  for  purposes  of  Pub.  L.  81-874. 

C.  §115.20  Changes  in  boundaries, 
classification,  and  governing  author¬ 
ity  of  applicants.  Comment  One  com¬ 
menter  stated  that  the  Office  of  Edu¬ 
cation  lacked  the  authority  to  require 
the  extensive  reporting  procedures 
outlined  in  §  115.20(a).  The  commenter 
said  that  the  amendments  in  Pub.  L. 
93-380  did  not  affect  §115.20  and  that 
legislative  history  had  not  authorized, 
nor  had  legislative  intent  been  found 
to  require,  detailed  reporting. 

Response.  No  change  has  been  made 
in  the  regulation.  Since  Subpart  C  was 
reworded,  the  entire  subpart  was  re¬ 
peated;  substantial  portions,  including 
§  115.20.  were  changed  only  for  greater 
clarity.  Moreover,  section  401(b)  of 
Pub.  L.  81-874  authorizes  the  Commis¬ 
sioner  to  promulgate  regulations  con¬ 
sidered  necessary  to  carry  out  the  pro¬ 
visions  of  Pub.  L.  81-874.  Where 
changes  in  boundaries,  classification, 
and  governing  authority  of  applicants 
occur,  it  is  necessary  to  determine  to 
whom  payment  of  final  entitlement  is 
to  be  made  and  from  whom  any  over¬ 
payment  is  to  be  collected.  An  appli¬ 
cant  local  educational  agency  that 
ceases  to  exist  during  a  school  year  is 
not  entitled  to  a  payment  that  is  based 
on  an  entire  school  year.  The  data  re¬ 
quested  are  necessary  to  insure  proper 
verification  of  the  nature  of  the 
change  that  has  taken  place  within  an 
applicant  school  district. 

D.  %  115.22  Entitlements  under  sec¬ 
tion  3(e).  Comment  One  commenter 
pointed  out  that  section  305(aKl)  of 
Pub.  L.. 93-380  amended  section  3  of 
Pub.  L.  81-874  to  require,  under  para¬ 
graph  (f).  that  determinations  made 
with  respect  to  the  number  of  children 
an  applicant  is  eligible  to  claim  under 
that  section  for  any  fiscal  year  should 
be  made  on  the  basis  of  estimates  only 
whenever  actual  satisfactory  data 
were  not  available.  The  commenter 
said  that  a  statement  to  that  effect 
should  be  added  to  §115.22  on  entitle¬ 
ments  under  section  3(e). 

Response.  No  change  has  been  made 
in  the  regulation,  because  paragraph 
(f)  applies  to  all  of  section  3.  including 
section  3(e). 

Comment  One  commenter  referred 
to  the  clause  in  §  115.22(b)(3)  that  the 
Commissioner  would  require  local  edu¬ 
cational  agencies  to  submit  a  certified 
statement  identifying  the  particular 
decrease  in  or  cessation  of  Federal  ac¬ 
tivities.  The  commenter  felt  that  the 
requirement  would  place  on  the  local 
educational  agency  a  responsibility 
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that  belonged  to  the  Commissioner  of 
Education,  that  the  Commissioner  had 
the  authority  to  get  information  from 
Federal  agencies,  and  that  the  require¬ 
ment  was  mandated  neither  by  the 
statute  nor  by  legislative  history  and 
must,  therefore,  be  withdrawn. 

Response.  No  change  in  the  regula¬ 
tion  has  been  made  other  than 
rewording  for  clarity.  Section  401(b)  of 
Pub.  L.  81-874  authorizes  the  Commis¬ 
sioner  to  make  regulations  necessary 
to  carry  out  the  provisions  of  Pub.  L. 
81-874.  A  local  educational  agency  is 
considered  to  be  in  a  better  position  to 
be  more  aware  of  a  particular  decrease 
or  cessation  in  local  Federal  activities 
than  the  Commissioner.  However,  the 
Commissioner  is  ready  to  render  assis¬ 
tance  to  any  applicant  that  explains  in 
writing  any  difficulty  in  preparing  or 
submitting  the  required  statement. 

E.  §  115.25(a)(2)  Reduction  of  finan¬ 
cial  assistance.  Comment  One  com- 
menter  pointed  out  a  discrepancy  be¬ 
tween  §115.25(aK2)  of  the  proposed 
rule  and  section  5(cK2)  of  Pub.  L.  81- 
874,  in  which  the  former  section  ex¬ 
cluded  pasments  for  section  2  entitle¬ 
ments  from  the  second  tier  of  pay¬ 
ments,  while  the  latter  section  ex¬ 
pressly  provided  that  they  be  paid  at 
the  rate  of  35  percent  of  entitlement. 

Response.  The  regulation  would 
have  been  changed  in  accordance  with 
the  comment  to  provide  for  payment 
at  the  35  percent  rate.  In  the  mean¬ 
time,  however,  section  330(b)  of  Pub. 
L.  94-482,  approved  October  12,  1976, 
amended  section  5(c)  of  Pub.  L.  81-874 
to  provide  that  100  percent  of  an  enti¬ 
tlement  for  section  2  be  paid  imder 
section  5(cKl)  (first  tier  of  payments), 
thereby  undoing  the  need  for  payment 
of  any  remaining  portion  of  section  2 
entitlement  tmder  sections  5(cK2)  and 
5(cK3).  The  regulation  has  been 
changed  accordingly. 

Comment  One  commenter  stated  his 
interpretation  of  §  115.25(b)  to  mean 
that  a  local  educational  agency  may 
classify  a  child  who  lives  in  a  low-rent 
public  housing  unit  with  a  parent  who 
works  on  Federal  property  either 
under  section  3(b)  or  as  a  low-rent 
housing  student  under  section  3(a). 

Response.  No  change  in  the  regula¬ 
tion  is  necessary.  The  interpretation 
of  the  commenter  is  correct.  A  child 
eligible  under  section  3(a)  may  be 
claimed  under  that  section  or  under 
one  section  3(b)  subcategory,  but  may 
not  be  claimed  imder  both. 

F.  §115.27  Special  savings  clause. 
Comment  One  commenter  complained 
that  §  115.27  of  the  proposed  rule  pro¬ 
vided  little  help  in  determining  the 
amounts  of  entitlement  under  section 
305(b)(2)  of  Pub.  L.  93-380.  The  com¬ 
menter  said  that  the  law  left  some 
question  as  to  how  entitlements  under 
the  section  were  to  be  computed,  how 
the  different  entitlements  were  relat¬ 
ed  to  each  other  and  to  section  3  of 


Pub.  L.  81-874,  and  to  what  extent  the 
Federal  government  was  not  obligated 
under  them.  The  commenter  also  ex¬ 
pressed  a  need  for  definition  of  the 
terms  "payment”  and  “entitlement”  as 
interpreted  by  the  Office  of  Educa¬ 
tion. 

Response.  In  response  to  the  com¬ 
ment,  the  regulation  has  been  changed 
to  state  clearly  the  guarantees  pro¬ 
vided  by  section  305(bX2)  of  Pub.  L. 
93-380.  The  different  savings  clauses 
and  section  3  of  Pub.  L.  81-874  are  in¬ 
terrelated.  Each  clause  specifically  ref¬ 
erences  section  3  in  a  manner  which 
indicates  that  any  pajmients  computed 
under  the  clauses  are  related  to  the 
payments  that  have  been  computed  al¬ 
ready  on  the  basis  of  entitlements 
under  section  3.  Each  clause  seeks  to 
insure  a  level  of  guarantee  for  each 
eligible  school  district,  to  the  extent 
that  authorizing  legislation  can  guar¬ 
antee  funds  that  are  dependent  on  an 
appropriation.  Each  clause  sets  a  dif¬ 
ferent  level  of  guarantee  for  which 
various  school  districts  will  be  eligible. 
Some  school  districts  will  be  eligible 
under  more  than  one  clause,  but  the 
clauses  do  not  operate  as  unique  enti¬ 
tlements  to  be  added  to  the  basic  pay¬ 
ment.  Once  a  level  of  guarantee  for  a 
particular  clause  is  achieved,  then  not 
only  has  the  purpose  of  that  clause 
been  satisfied,  but  that  same  level 
does  not  also  require  satisfaction 
under  another  clause.  Guarantees  are 
satisfied  by  payments  under  section  3 
of  Pub.  L.  81-874  and  any  additional 
amount  under  section  305(b)(2)  of 
Pub.  L.  93-380  necessary  to  reach  the 
level  of  guarantee.  In  the  context  of 
Pub.  L.  81-874,  "entitlement”  means 
the  maximum  amount  of  money  the 
local  educational  agency  has  a  legal 
right  to  receive  as  computed  under 
section  3(d),  and  “payment”  means 
the  amount  of  money  computed  under 
section  5  that  actually  is  tendered  to 
the  local  educational  agency. 

Comment  One  commenter  ex¬ 
pressed  the  belief  that  the  regulation 
should  include  a  reasonable  time 
schedule  for  payments  under  section 
305(bK2)  of  Pub.  L.  93-380,  so  that 
school  districts  entitled  to  those  funds 
could  anticipate  the  receipt  of  them. 

Response.  The  regulation  has  not 
been  changed.  It  is  not  considered  ap¬ 
propriate  to  include  payment  sched¬ 
ules  of  entitlements  in  a  regulation, 
because  these  schedules  vary  from 
year  to  year.  No  one  can  be  certain 
when  an  appropriation  will  be  avail¬ 
able.  Furthermore,  sections  305  (b)(2) 
(A)  and  (D)  of  F^b.  L.  93-380  may 
sometimes  require  supplemental  ap¬ 
propriations. 

Comment  One  commenter  argued 
that  §  115.27(b)  was  in  error  in  stating 
that  a  local  educational  agency  had  to 
be  entitled  to  a  payment  under  section 
3  of  the  Act  in  order  to  qualify  in  sec¬ 
tion  305(b)(2)(A)  of  Pub.  L.  93-380. 


The  commenter  stated  that,  on  the 
contrary,  the  agency,  in  order  to  be 
eligible,  had  to  establish  its  right  to 
pajTnent  under  section  3  only  once  in 
any  of  the  fiscal  years  1974  through 
1977. 

Response.  The  regulation  has  not 
been  changed.  The  first  sentence  of 
section  305(bK2KAKi),  "the  amount 
paid  to  such  agency  •  •  •  on  the  basis 
of  the  entitlement  of  that  agency,”  im¬ 
plies  that  the  agency  shall  have  estab¬ 
lished  its  entitlement  under  section  3 
before  entitlements  under  section  305 
(bK2)(A)  apply  to  that  agency.  Section 
3(cK2KAKii)  of  Pub.  L.  81-874  pro¬ 
vides  that  an  eligible  local  educational 
agency  shall  continue  to  be  eligible 
imder  section  3  for  two  succeeding 
fiscal  years  in  which  it  fails  to  meet 
that  requirement.  Therefore,  to  re¬ 
quire.  in  §  115.27(b),  eligibility  under 
section  3  does  not  defeat  the  purpose 
of  section  305(b)(2)(A)(i).  Most  school 
districts  adversely  affected  by  the  revi¬ 
sions  in  section  3  made  by  Pub.  L.  93- 
380  will  have  the  ill  effects  lessened  in 
some  fashion  by  these  provisions  of 
section  305(b)(2)(A).  An  agency  that 
was  eligible  in  fiscal  yesu*  1975  contin¬ 
ues  to  be  eligible  in  1976  and  1977, 
unless  it  fails  to  apply. 

Other  changes.  A.  The  term  "school 
year”  has  been  added  to  the  defini¬ 
tions  in  §  115.3(q)  to  distinguish  in  cer¬ 
tain  instances  between  "school  year” 
and  “fiscal  year.” 

B.  The  reference  to  section  305(b)(2) 
of  Pub.  L.  93-380  has  been  omitted 
from  §  115.11(g)  as  inappropriate  to 
the  topic  of  discussion.  The  paragraph 
refers  to  requirements  for  the  amend¬ 
ment  of  a  timely  filed  application  for 
additional  or  alternative  financial  as¬ 
sistance.  The  information  necessary 
for  making  determinations  under  sec¬ 
tion  305(bK2)  should  be  contained  in 
the  initial  application  document. 

C.  The  phrase  "following  that”  has 
been  removed  from  §  115.11(gKl)  to  re¬ 
flect  the  change  in  the  fiscal  year 
which  used  to  end  on  June  30  but 
which  now  ends  on  September  30. 

D.  For  the  purpose  of  clarification, 
the  phrase  "for  the  fiscal  year  two 
years  or  one  year  before  the  year  for 
which  application  is  made”  has  been 
inserted  after  the  phrase  "of  the  Act” 
in  §  115.21(c)(1). 

E.  The  old  §  115.21(e)  has  been 
changed  to  §  115.21(f),  and  a  new 
§  115.21(e)  has  been  added  to  clarify 
that  section  3(cK2KA)(ii)  of  Pub.  L. 
81-874  applies  to  certain  applicants 
after  June  30,  1975. 

F.  The  last  sentence  which  reads 
“This  election  is  not  subject  to  change 
after,  and  shall  become  final  upon,  the 
date  of  final  payment  for  the  fiscal 
year  involved”  has  been  deleted  from 
§  115.24(b)  to  be  consistent  with 
§115.11,  which  requires  amendments 
to  be  filed  no  later  than  September  30 
of  the  fiscal  year  for  which  assistance 
is  sought. 
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G.  Section  115.25  has  been  changed 
to  reflect  the  amendment  made  by  sec¬ 
tion  330(b)  of  Pub.  L.  94-482,  approved 
October  12.  1976,  which  provides  100 
percent  of  entitlement  to  section  2 
under  section  5(c)(1)  of  Pub.  L.  81-874. 

H.  Section  115.26  concerning  the 
“failure  or  refusal  of  a  local  education¬ 
al  agency  to  educate  children  living  on 
Federal  property”  has  been  withdrawn 
because  it  does  not  sufficiently  clarify 
or  add  to  the  language  of  section  6(f) 
of  Pub.  L.  81-874.  A  review  of  section 
6(f)  will  be  undertaken  and  if  neces¬ 
sary  a  rule  will  be  proposed. 

I.  The  original  §  115.27(e)(2)  has 
been  deleted.  That  section  concerned 
internal  administrative  procedures  re¬ 
lated  to  the  use  of  estimated  entitle¬ 
ments  and  payments  under  section 
305(b)(2)(D)  of  Pub.  L.  93-380.  Since  it 
may  be  necessary  on  occasion  to 
adjust  those  procedures,  it  is  deemed 
inadvisable  to  set  them  forth  in  the 
form  of  a  regulation. 

Note.— The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  contain 
a  proposal  requiring  preparation  of  an  Infla¬ 
tion  Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.478,  School  Assistance  in 
Federally  Affected  Areas— Maintenance  and 
Operation.) 

Dated:  January  5, 1978. 

Ernest  L.  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  April  26.  1978. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education, 
and  Welfare. 

Part  115  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  fol¬ 
lows: 

1.  Section  115.3  is  amended  by  revis¬ 
ing  paragraphs  (e)  and  (f)  and  by 
adding  paragraphs  (p),  and  (q)  to  read 
as  follows: 

§115.3  Definitions. 

•  •  •  *  * 

(e)  “Average  daily  attendance  of  fed¬ 
erally-connected  pupils”  in  each  perti¬ 
nent  subcategory  of  federally-connect¬ 
ed  children  under  sections  3(a),  3(b), 
and  4(a)  means  the  number  deter¬ 
mined  in  the  manner  described  in  this 
paragraph. 

(1)  At  some  specific  date  after  the 
third  day  of  the  legal  school  session  of 
the  regular  school  year  and  before  the 
cutoff  date  for  filing  Form  RSF-1,  a 
membership  count  of  all  pupils 
claimed  in  the  various  federally-con¬ 
nected  subcategories  must  be  made 
either  by: 

(i)  Conducting  a  parent-pupil  survey 
to  determine  the  parent’s  employment 
on  Federal  property  or  active  duty  as¬ 
signment  in  the  uniformed  services 
and  the  child’s  residence  on  Federal 
property;  or  by 


(ii)  Obtaining  certifications  from  the 
various  employers  and  the  appropriate 
housing  officials  as  to  the  employment 
of  the  parents  of  the  children  claimed 
or  residence  of  the  children  on  the 
specific  date  involved. 

The  membership  count  of  all  pupils 
made  as  of  this  specific  date  consti¬ 
tutes  the  official  membership  report 
of  the  applicant  local  educational 
agency  for  that  date. 

(2)  The  average  daily  attendance 
(hereinafter  referred  to  as  ADA)  of 
federally-connected  pupils  shall  then 
be  obtained  in  the  following  manner. 

(1)  For  the  purposes  of  the  applica¬ 
tion  OE  Form  4019  (Form  RSF-1),  the 
membership  in  each  federally-connect¬ 
ed  subcategory  shall  be  multiplied  by 
the  ratio  of  total  ADA  on  the  date  of 
the  membership  count  to  the  total 
membership  as  reported  in  the  official 
membership  and  ADA  report  of  the 
applicant  district  for  the  reporting 
period:  and 

(ii)  For  the  purposes  of  the  final 
report  OE  Form  4037  (Form  RSF-3) 
the  membership  in  each  federally-con- 
nected  subcategory  shall  be  multiplied 
by  the  ratio  of  the  total  ADA  for  the 
period  July  1  to  the  following  June  30 
to  the  total  membership.  This  total 
ADA  may  include  ADA  based  upon 
free  public  education  provided  in 
summer  school  as  determined  in  accor¬ 
dance  with  State  law. 

(3)  At  the  option  of  the  applicant,  a 
second  membership  count  may  be 
made.  Procedures  for  a  second  mem¬ 
bership  count  are  set  out  in  paragraph 

(f )  of  this  section. 

(20  U.S.C.  283(2Kb).  239(a),  244(10)) 

(f)  “Average  daily  attendance  of  fed¬ 
erally-connected  pupils  when  deter¬ 
mined  by  two  counts  of  all  pupils” 
means  the  number  determined  in  the 
manner  described  in  this  paragraph. 

(DA  first  count  of  membership  of 
each  subcategory  of  federally-connect¬ 
ed  children  must  be  made  as  described 
in  paragraph  (e)  of  this  section.  If  con¬ 
ducted,  a  second  count  of  membership 
must  be  made  during  the  last  quarter 
of  the  regular  school  year  and  uni¬ 
formly  for  the  entire  local  educational 
agency. 

(2)  A  membership  count  of  all 
pupils,  made  as  of  the  same  dates  tus 
the  counts  of  federally-connected  chil¬ 
dren,  constitutes  the  official  member¬ 
ship  report  of  the  applicant  school  dis¬ 
trict  for  those  dates. 

(3)  Add  the  total  membership  for 
each  count  and  divide  the  sum  by  two 
to  compute  an  average  total  member¬ 
ship  for  both  counts. 

(4)  Add  the  total  federally-connected 
membership  for  each  subcategory  for 
both  counts  and  divide  the  sum  by  two 
to  compute  an  average  federally-con¬ 
nected  membership  for  each  subcate¬ 
gory. 

(5)  Divide  the  total  ADA  for  the 
period  July  1  to  the  following  June  30 


by  the  average  total  membership  ob¬ 
tained  in  paragraph  (3)  to  obtain  the 
ratio  of  ADA  to  membership. 

(6)  For  the  purposes  of  the  final 
report  OE  Form  4037  (Form  RSF-3), 
the  average  federally-connected  mem¬ 
bership  for  each  subcategory  obtained 
in  subparagraph  (4)  shall  be  multi¬ 
plied  by  the  ratio  of  the  total  ADA  to 
the  average  total  membership.  This 
total  ADA  may  include  ADA  based 
upon  free  public  education  provided  in 
sununer  school  as  determined  in  accor¬ 
dance  with  State  law. 

(20  U.S.C.  238(a)(b),  239(a),  244(10)) 

•  *  •  *  « 

(p)  “County”  means,  for  the  purpose 
of  computing  entitlement  imder  sec¬ 
tion  3  of  the  Act  and  payments  under 
section  5  of  the  Act  as  well  as  for  the 
purpose  of  this  part,  those  divisions  of 
a  State  utilized  by  the  Secretary  of 
Commerce  in  compiling  and  reporting 
data  regarding  counties,  subject  to  the 
following  qualifications: 

(1)  Where  a  municipality  or  other 
political  subdivision  of  a  State  is  not 
treated  as  part  of  a  county  by  the  Sec¬ 
retary  of  Commerce  in  compiling  and 
reporting  data  regarding  counties, 
those  municipalities  and  other  politi¬ 
cal  subdivisions  are  regarded  as  sepa¬ 
rate  coimties;  and 

(2)  Where  a  local  educational  agency 
is  situated  in  more  than  one  county, 
the  term  “county”  in  the  phrase  "in 
the  county  in  which  the  school  district 
of  such  agency  is  located”  includes  any 
county  in  which  the  local  educational 
agency  is  situated  in  whole  or  in  part. 

(20  U.S.C.  238(a)(b)  and  note;  20  U.S.C. 
244(11);  88  Stat.  534) 

(q)  “School  year”  as  used  in  this 
part,  means  the  period  between  July  1 
of  one  year  and  June  30  of  the  subse¬ 
quent  year. 

(20  U.S.C.  242) 

2.  Section  115.11  is  amended  by  re¬ 
vising  paragraph  (g)  to  read  as  follows: 

§  115.11  Final  date  for  Dling  applications. 

•  •  •  «  • 

(g)  A  timely  filed  application  may  be 
amended  to  apply  for  additional  or  al¬ 
ternative  financial  assistance  under 
sections  3(d)(2)(B),  3(d)(3)(B)(ii),  3(e) 
or  section  4(d)  of  the  Act,  if  the 
amendment  is: 

(1)  Filed  no  later  than  September  30 
of  the  fiscal  year  for  which  assistance 
is  sought;  and 

(2)  Accompanied  by  a  detailed  state¬ 
ment  setting  forth  the  basis  of  the 
claim  and  a  justification  for  the  re¬ 
quested  entitlement. 

(20  U.S.C.  240(a)(1)) 

3.  Part  115  is  amended  by  revising 
subpart  C  to  read  as  follows: 
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Support  C — Paym*nt« 

Sec. 

115.20  Changes  in  boundaries,  classifica¬ 
tion,  and  governing  authority  of  appli¬ 
cants. 

115.21  Payments  under  section  3  when  per¬ 
centage  eligibility  requirement  is  not 
met. 

115.22  Entitlements  under  section  3(e). 

115.23  Payments  under  section  4(a). 

115.24  EHection  under  section  4(c). 

115.25  Reduction  of  financial  assistance 
under  sections  2,  3,  and  4  due  to  insuffi¬ 
cient  appropriations. 

115.26  [Reserved] 

115.27  Adjustments  to  payments  related  to 
special  savings  clauses  under  Pub.  L.  93- 
380. 

Authority:  20  U.S.C.  238-240,  244(11). 

Subpart  C — Payments 

§  115.20  Changes  in  boundaries,  classifica¬ 
tion,  and  governing  authority  of  appli¬ 
cants. 

(а)  If  the  applicant  is  a  party  to  any 
merger,  consolidation,  annexation,  de- 
consolidation,  or  other  similar  action 
which  may  affect  its  boundaries,  iden¬ 
tity,  governing  authority,  classifica¬ 
tion,  or  control,  it  must  notify  the 
Commissioner  as  soon  as  practicable  of 
the  effective  date  of  that  action,  its 
extent  and  character,  and  the  legal  au¬ 
thority  under  which  the  action  was  or 
is  to  be  effected.  This  notification 
must  include  the  following  informa¬ 
tion: 

(1)  The  effective  date  of  change  in 
boundaries  or  organization,  for  all  pur¬ 
poses,  including  administrative  and 
fiscal; 

(2)  Identification  by  name,  district, 
number  and  address  of  all  former 
agencies  involved  and  the  application 
number  for  each  applicant  involved  in 
any  change; 

(3)  A  statement  describing  the  spe¬ 
cific  type  of  change,  with  a  citation  of 
the  section  or  sections  of  the  State  law 
under  which  the  change  was  accom¬ 
plished; 

(4)  The  legal  name  of  the  resulting 
successor  agency  (even  if  the  name 
and  legal  classification  of  the  appli¬ 
cant  agency  are  retained  after  a 
change); 

(5)  A  statement  whether  assets  and 
liabilities  of  the  former  agency  or 
agencies  have  been  transferred  to  the 
successor  agency,  or  whether  a  settle¬ 
ment  agreement  has  been  made  and.  if 
so.  the  effective  date  of  this  action; 

(б)  A  statement  whether  a  new 
board  of  education  has  or  will  assume 
control  and  management  of  the  suc¬ 
cessor  agency  and,  if  so,  the  effective 
date;  and 

(7)  The  name  and  address  of  the  au¬ 
thorized  representative  for  purposes  of 
the  Act,  who  shall  be  duly  designated 
by  the  governing  body  of  the  successor 
agency.  Evidence  of  this  official  desig¬ 
nation  must  be  submitted  in  the  form 
of  a  copy  of  the  resolution  duly  re¬ 
corded  in  the  minutes  of  the  proceed¬ 
ings  of  the  governing  body. 


(b)  A  local  educational  agency  is  not 
entitled  to  any  payment  on  the  basis 
of  an  application  under  sections  3  or  4 
of  the  Act  (except  as  provided  in  para¬ 
graph  (d)  of  this  section)  if: 

(1)  The  change  in  the  organization 
of  the  local  educational  agency  is  ef¬ 
fective  within  the  school  year  covered 
by  the  application  and  occurs  prior  to 
the  close  of  the  regular  school  term  of 
that  year;  and 

(2)  The  local  educational  agency 
thereby  ceases  to  be  a  legally  consitut- 
ed  local  educational  agency. 

(c)  Except  as  provided  in  §  115.21(d), 
a  local  educational  agency  which  as¬ 
sumes  administrative  control  and  di¬ 
rection  of  free  public  education  in  all 
or  a  portion  of  the  area  of  the  previ¬ 
ously  existing  applicant,  may  (if  it  is 
not  already  an  applicant  under  the 
section  involved  or  if  it  files  an  appli¬ 
cation  in  accordance  with  §  115.11(d) 
have  its  entitlement  under  section 
3(d)(1)  or  4(a)(1)  of  the  Act  for  the 
entire  fiscal  year  determined  by  either 
of  the  following,  whichever  is  more  fa¬ 
vorable  to  it: 

(1)  On  the  basis  of  the  entire  area 
under  its  jurisdiction  on  the  last  day 
of  that  year;  or 

(2)  On  the  basis  only  of  the  area  ac¬ 
quired  by  the  local  educational  agency 
from  the  previously  existing  local  edu¬ 
cational  agency,  except  that  the  latter 
basis  may  only  be  used: 

(i)  For  an  application  under  section 

3  of  the  Act  for  which  a  favorable 
finding  has  been  made  (or  would  have 
been  made  in  due  course  but  for  the 
change  in  district  organization)  on  the 
basis  of  the  estimates  required  under 
section  3(cKl)  of  the  Act  with  respect 
to  the  previously  existing  agency;  and 

(ii)  For  an  application  under  section 

4  of  the  Act  for  which  such  a  favor¬ 
able  finding  has  been  made  (or  would 
have  been  made  in  due  course  but  for 
the  change  in  district  organization) 
under  section  4(a)(1). 

(d)  Any  payment  made  before  the 
Commissioner  considered  the  change 
in  the  organization  of  the  local  educa¬ 
tional  agency  must  be  repaid  to  the 
United  States  except  to  the  extent 
that: 

(1)  It  is  accounted  for  by  the  adjust¬ 
ments  made  in  the  entitlements  of  any 
successor  applicant  local  educational 
agency  under  either  paragraph  (c)  of 
this  section  or  paragraph  (d)  of 
§115.21;  and 

(2)  Any  balance  remaining  or  the 
entire  payment  made  is  found  by  the 
Commissioner  not  to  be  in  excess  of 
the  amount  to  which  the  pre-existing 
local  educational  agency  would  have 
become  entitled  on  the  basis  of  the 
number  of  federally-connected  chil¬ 
dren: 

(i)  Who  were  not  covered  by  any 
other  application;  and 

(ii)  To  whom  free  public  education 
was  provided  by  the  previously  exist¬ 


ing  local  educational  agency  or  by  any 
su<x*essor  non-applicant  l(x;al  educa¬ 
tional  agency. 

(20  U.S.C.  237(c),  244(6)(A)) 

§115.21  Payments  under  section  3  when 
percentage  eligibility  requirement  is 
not  met. 

(a)  Under  the  exception  provided  in 
section  3(c)(2)(A)(ii)  of  the  Act.  an  ap¬ 
plicant  continues  to  be  eligible  for 
payment  imder  the  Act,  even  if  it  fails 
to  meet  the  3  percent  eligibility  re¬ 
quirement  of  section  3(c)(1)(B)  of  the 
Act.  for  two  years  following  any  fiscal 
year  in  which  it;  (1)  was  determined  to 
be  eligible  under  that  requirement  and 
(2)  received  a  net  payment  under  sec¬ 
tion  3. 

(b)  The  number  of  children  deter¬ 
mined  for  the  purpose  of  establishing 
the  amount  of  entitlement  under  sec¬ 
tion  3  in  the  second  'fiscal  year  of  the 
two-year  period  specified  in  paragraph 
(a)  may  not  exceed  50  percent  of  the 
number  of  children  in  each  federally- 
connected  subcategory  for  the  last 
fiscal  year  during  which  the  applicant 
met  the  eligibility  requirement  of  sec¬ 
tion  3(cKl)(B)  of  the  Act. 

(c)  If  an  applicant  local  educational 
agency  was  not  in  existence  in  either 
one  or  both  of  the  two  fiscal  years  pre¬ 
ceding  that  for  which  application  is 
made,  that  agency  may  nevertheless 
receive  the  benefit  of  the  provisions  of 
paragraph  (a)  of  this  section  if  that 
agency  is: 

(1)  Composed  only  of  territory 
which  was  formerly  included  in  a  pre¬ 
decessor  agency  or  agencies  which 
were  determined  to  have  met  the  per¬ 
centage  eligibility  requirement  con¬ 
tained  in  section  3(c)(1)(B)  of  the  Act 
for  the  fiscal  year  two  years  or  one 
year  before  the  year  for  which  appli¬ 
cation  is  made;  and 

(2)  The  predecessor  agency  or  agen¬ 
cies  received  a  net  payment  under  sec¬ 
tion  3  of  the  Act  for  the  fiscal  year 
two  years  or  immediately  before  that 
for  which  application  is  made. 

(20  U.S.C.  238(cK2KAKU)) 

(d)  If  any  local  educational  agency 
which  had  filed  an  application  in  a 
timely  manner  under  section  3  of  the 
Act  and  was  entitled  to  payment  by 
virtue  of  paragraph  (a)  or  (c)  of  this 
section  ceases  to  be  a  legally  constitut¬ 
ed  local  educational  agency  as  a  result 
of  a  district  reorganization  which  is  ef¬ 
fective  before  the  close  of  the  regular 
school  term  within  the  fiscal  year  cov¬ 
ered  by  the  application  (thereby  be¬ 
coming  subject  to  the  provisions  of 
§  115.20(b)).  a  successor  local  educa¬ 
tional  agency  which: 

(1)  Files  an  application  in  accor¬ 
dance  with  §  115.11(d)  (unless  already 
an  applicant  under  section  3);  and 

(2)  Assumes  administrative  control 
and  direction  of  free  public  education 
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in  all  or  a  portion  of  the  area  of  the 
previously  existing  applicant  before 
the  close  of  the  applicant’s  regular 
school  term,  may  have  its  application 
processed  on  the  basis  of  the: 

(i)  Area  acquired  from  the  previous¬ 
ly  existing  local  educational  agency, 
and 

(ii)  Rights  of  that  agency,  without 
regard  to  the  3  percent  requirement, 
subject  to  appropriate  adjustment  on 
account  of  payments  made  to  the  pre¬ 
viously  existing  local  educational 
agency. 

(20  U.S.C.  238,  244(6)(A).) 

(f)  Section  305(b)(2)(A)  of  Pub.  L. 
93-380  governs  the  case  of  any  appli¬ 
cant  that  was  determined  to  have  met 
the  3  percent  eligibility  requirement 
before  July  1,  1975,  but  which  fails  to 
meet  this  requirement  in  any  school 
year  ending  before  July  1, 1977. 


(88  Stat.  553;  Sen.  Rep.  No.  93-763,  205.) 

§  115.22  Entitlements  under  section  3(e). 

(a)  An  applicant  eligible  under  sec¬ 
tion  3(e)  of  the  Act  is  entitled  to  re¬ 
ceive,  for  the  fiscal  year  in  which  eligi¬ 
bility  is  determined  and  for  any  of  the 
three  succeeding  fiscal  years,  not  less 
than  90  percent  of  the  amount  to 
which  the  applicant  was  entitled 
under  section  3  of  the  Act  for  the  pre¬ 
ceding  fiscal  year. 

(b)  For  an  applicant  to  be  eligible 
under  section  3(e)  of  the  Act: 

(1)  The  number  of  children  deter¬ 
mined  with  respect  to  an  applicant 
under  sections  3(a)  and  3(b)  of  this  Act 
must  be  less  than  90  percent  of  the 
number  of  children  determined  under 
those  sections  of  the  Act  for  the  appli¬ 
cant  during  the  preceding  fiscal  year. 
In  making  that  determination,  the 
Commissioner  shall  divide  the  current 
fiscal  year’s  sections  3(a)  and  3(b) 
ADA  by  the  preceding  fiscal  year’s 
ADA  for  those  sections. 

(2)  There  must  have  been  a  substan¬ 
tial  decrease  in  the  number  of  children 
determined  under  sections  3(a)  and 
3(b)  of  the  Act  resulting  from  a  de¬ 
crease  or  cessation  of  Federal  activi¬ 
ties,  in  the  State  within  which  the  ap¬ 
plicant  is  located,  during  the  year  for 
which  an  application  is  filed.  A  de¬ 
crease  is  substantial  when  it  equals  3 
percent  of  the  current  fiscal  year’s 
total  ADA  and  at  least  10  in  ADA. 

(3)  The  applicant  must  submit  a 
statement  to  the  Commissioner  identi¬ 
fying  the  particular  decrease  in  or  ces¬ 
sation  of  Federal  activities;  the  state¬ 
ment  must  be  certified  as  to  its  accura¬ 
cy  by  an  authorized  official  of  the 
Federal  agency  associated  with  the 
conduct  of  the  affected  activities. 

(c)  Any  section  3(e)  payments  to  an 
applicant  are  considered  for  all  other 
purposes  as  payments  attributable  to 
determinations  of  children  under  sec¬ 
tion  3(b)(2)(A)  of  the  Act. 

(20  U.S.C.  238(e).) 


§  115.23  Payments  under  section  4(a). 

(a)  Payment  under  section  4(a)  is  in¬ 
tended  to  compensate  a  local  educa¬ 
tional  agency  for  sudden  and  substan¬ 
tial  increases  in  pupils  whose  atten¬ 
dance  in  school  during  the  current 
school  year  is  a  direct  result  of  Feder¬ 
al  activities.  This  payment  may  be 
made  only  when  the  Commissioner  de¬ 
termines  that,  although  the  applicant 
has  made  a  reasonable  tax  effort,  the 
education  of  the  increased  number  of 
children  places  a  substantial  and  con¬ 
tinuing  financial  burden  on  the  appli¬ 
cant,  and  the  applicant  cannot  secure 
funds  from  other  sources  adequate  to 
provide  these  children  a  level  of  edu¬ 
cation  equivalent  to  that  maintained 
in  generally  comparable  school  dis¬ 
tricts  in  the  same  State. 

(b)  In  the  first  fiscal  year  following 
payment  under  section  4(a),  a  pay¬ 
ment  not  to  exceed  50  percent  of  the 
entitlement  in  this  preceding  year 
undtT  section  4(a)  will  be  made,  sub¬ 
ject  to  the  availability  of  funds.  The 
payment  may  not  include  any  entitle¬ 
ment  due  to  those  increases  in  section 
3(a)  or  3(b)  of  the  preceding  year  for 
which  payment  was  made. 

(20  U.S.C.  239(a).) 

(c)  No  payments  will  be  made  under 
section  4(a)  of  the  Act  unless: 

(1)  The  increase  in  ADA  of  federally- 
connected  pupils  in  the  current  year 
over  the  ADA  of  those  children  in  the 
preceding  year  is  at  least  equal  to  5 
percent  of  non-Federal  ADA  in  the 
preceding  year,  and 

(2)  The  increase  in  the  current  total 
ADA  over  the  preceding  year’s  total 
ADA  is  at  least  5  percent  of  the  pre¬ 
ceding  year’s  total  ADA. 

(20  U.S.C.  293(a)(1).) 

(d)  No  payments  will  be  made  under 
section  4(a)  of  the  Act  unless  the  par¬ 
ents  of  the  pupils  entering  the  schools 
of  the  local  educational  agency  for  the 
first  time  during  the  current  school 
year  enter  the  area  of  that  agency  to 
accept  employment  because  of  Federal 
activities  on  or  after  February  1  of  the 
preceding  year.  An  increase  in  activi¬ 
ties  of  the  United  States  for  the  pur¬ 
pose  of  section  4(a)  of  the  Act  may  be 
found  to  have  occurred  in  circum¬ 
stances  which  include  the  following: 

(1)  Activities  resulting  from  Federal 
contracts  in  the  current  fiscal  year 
when  the  number  of  employees  en¬ 
gaged  in  the  Federal  activity  increased 
over  the  preceding  fiscal  year;  and 

(2)  Activities  where  production  re¬ 
sulting  from  Federal  contracts 
changed  so  as  to  require  employees 
with  new  skills  for  this  production; 
therefore,  new  employees  migrated 
into  the  area  of  the  local  educational 
agency. 

(e)  Activities  of  those  persons  not 
employed  by  the  United  States  or  by  a 
contractor  of  the  United  States  shall 


not  be  considered  to  be  a  direct  result 
of  activities  of  the  United  States  for 
the  purposes  of  section  4(a). 

(20  U.S.C.  239(a)(1);  83-703,  House  Report 
No.  703,  July  3,  1953,  12.) 

§  115.24  Election  under  section  4(c). 

Under  section  4(c)  of  the  Act,  a  local 
educational  agency  may  elect  to  count 
for  eligibility  and  payment  under  sec¬ 
tion  4(a)  of  the  Act  the  entire  increase 
in  the  number  of  children  who  are: 

(a)  In  average  daily  attendance  at  its 
schools  during  the  school  year;  and 

(b)  Otherwise  eligible  to  be  counted 
under  section  3  of  the  Act.  This  elec¬ 
tion  may  be  made  only  if  an  applica¬ 
tion  under  section  4  is  filed  in  a  timely 
manner  on  Form  RSF-1  in  accordance 
with  §115.11. 

(20  U.S.C.  239(c).) 

§  115.25  Reduction  of  flnancial  assistance 
under  sections  2,  3,  and  4  due  to  insuf¬ 
ficient  appropriations. 

(a)  Section  5(c)  of  the  Act  deter¬ 
mines  the  portions  of  entitlements 
that  will  be  allocated  and  paid  when 
an  appropriation  for  a  fiscal  year  is 
not  enough  to  fund  in  full  all  entitle¬ 
ments  under  sections  2,  3,  and  4.  It  es¬ 
tablishes  funding  priorities  as  follows: 

(1)  Before  any  other  allocation  is 
made,  funds  will  be  allocated  to  pro¬ 
vide  100  percent  of  entitlements  under 
section  2  and  25  percent  of  entitle¬ 
ments  under  section  3. 

(2)  Funds  will  be  allocated  to  provide 
varying  percentages  (ranging  from  28 
to  75  percent)  of  entitlements  under 
section  3;  the  varying  percentages,  as 
provided  in  section  5(c)(2)  of  the  Act, 
are  as  follows: 

(i)  Seventy-five  (75)  percent  for  sec¬ 
tion  3(a)  children  in  local  educational 
agencies  where  those  children  com¬ 
prise  25  percent  or  more  of  the  total 
number  of  children  in  average  daily 
attendance, 

(ii)  Sixty-three  (63)  percent  for  sec¬ 
tion  3(a)(1)  (children  residing  on  Fed¬ 
eral  property  with  a  parent  employed 
on  Federal  property  in  the  same  State 
as  the  local  educational  agency), 

(iii)  Sixty-five  (65)  percent  for  sec¬ 
tion  3(a)(2)  (children  who  reside  on 
Federal  property  and  have  a  parent  in 
one  of  the  uniformed  services  or  chil¬ 
dren  residing  on  Indian  lands), 

(iv)  Thirty-two  (32)  percent  for  sec¬ 
tion  3(b)(1)  (children  residing  on  Fed¬ 
eral  property), 

(V)  Thirty-two  (32)  percent  for  sec¬ 
tion  3(b)(2)(A)  (children  residing  with 
a  parent  employed  on  Federal  proper¬ 
ty  within  the  county  of  the  local  edu¬ 
cational  agency), 

(vi)  Twenty -eight  (28)  percent  for 
section  3(b)(2)(B)  (children  residing 
with  a  parent  employed  on  Federal 
property  outside  the  covuity  but  in  the 
same  State  of  the  local  educational 
agency),  and 
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(vii)  Thirty-five  (35)  percent  for  sec¬ 
tion  3(bK3)  (children  with  a  parent  in 
one  of  the  uniformed  services). 
However,  these  allocations  are  subject 
to  two  restrictions.  First,  none  of  these 
allocations  will  be  made  unless  all  of 
them  can  be  made.  Second,  entitle¬ 
ments  attributable  to  children  residing 
on,  or  residing  with  a  parent  employed 
on,  low-rent  public  housing  property 
(described  in  section  403(1  )(C)  of  the 
Act)  are  excluded  from  these  alloca¬ 
tions  under  section  5(cK2). 

(3)  Remaining  portions  of  entitle¬ 
ments  under  section  3  and  all  entitle¬ 
ments  under  section  4  will  be  allocated 
on  a  prorated  basis  to  the  extent  per¬ 
mitted  by  available  fimds. 

(b)  Any  part  of  an  entitlement  deter¬ 
mined  under  section  3  of  the  Act  at¬ 
tributable  in  whole  or  in  part  to  chil¬ 
dren  residing  on,  or  residing  with  a 
parent  employed  on  low-rent  public 
housing  property,  is  considered  to  be 
attributable  in  its  entirety  to  these 
children.  Thus,  payments  for  entitle¬ 
ments  based  in  whole  or  in  part  on 
low-rent  public  housing  children  are  to 
be  excluded  in  their  entirety  under 
section  5(c)(2). 

(20  U.S.C.  240(cKe);  20  U.S.C.  244(lKc);  Sen. 
Rep.  No.  93-1026.  162  (1974)) 

§115.26  [Reserved] 

§115.27  Adjustments  to  payments  related 
to  special  savings  clauses  under  Pub. 
L.  93-380. 

(a)  Special  savmgs  clauses  m  section 
305(bK2)  of  Pub.  L.  93-380  guarantee, 
to  the  extent  of  available  appropri¬ 
ations,  an  overall  payment  to  eligible 
applicant  local  educational  agencies. 
These  special  savings  clauses  do  not 
create  separate  entitlements  to  be 
added  individually  to  the  basic  Pub.  L. 
81-874  payment.  The  amount  of  pay¬ 
ment  imder  this  section  is  computed 
by  subtracting  any  payment  under  sec¬ 
tion  3  of  the  Act  from  the  overall  pay¬ 
ment  that  is  guaranteed  by  section 
305(bK2)  of  Pub.  L,  93-380.  Any  re¬ 
mainder  is  then  allocated  among  the 
savings  clauses  for  which  the  appli¬ 
cant  is  eligible  in  whatever  order  the 
Commissioner  considers  appropriate. 

(b)  Section  30S{bX2KA)  of  Pub.  L. 
93-380.  (1)  The  first  sentence  of  clause 
(AKi)  of  section  305(bK2)  insures  that 
any  local  educational  agency  which  is 
entitled  to  receive  a  payment  under 
section  3  of  the  Act  for  a  current  year 
will  not  receive  less  than  80  percent  or 
90  percent,  as  determined  below,  of 
the  payment  that  was  received  under 
section  3  for  the  preceding  year. 

(i)  The  guarantee  of  90  percent  ap¬ 
plies  to  any  local  educational  agency 
which  was  eligible  for  a  payment 
imder  section  3  of  the  Act  for  fiscal 
year  1973  that  was  equal  to  10  percent 
or  more  of  the  agency’s  total  current 
expenditures  for  fiscal  year  1973. 
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(ii)  The  guarantee  of  80  percent  ap¬ 
plies  to  any  other  local  educational 
agency  entitled  to  receive  a  payment 
under  section  3  for  a  current  year. 

(iii)  If  an  applicant  local  educational 
agency  was  not  in  existence  in  fiscal 
year  1973,  it  may  nevertheless  receive 
the  90  percent  guarantee  if; 

(A)  It  is  composed  only  of  territory 
which  was  the  entire  territory  of  a 
predecessor  agency  or  agencies  which 
received  a  payment  under  section  3  for 
fiscal  year  1973  and  met  the  10  per¬ 
cent  eligibility  requirement;  and 

(B)  Either  the  applicant  local  educa^ 
tional  agency  or  all  of  the  predecessor 
agencies  comprising  it  received  a  net 
payment  under  section  3  for  the  pre¬ 
ceding  fiscal  year  that  determines  the 
amount  of  the  guarantee. 

(iv)  If  an  applicant  local  educational 
agency  was  not  in  existence  in  the  pre¬ 
ceding  fiscal  year,  it  may  nevertheless 
receive  the  80  percent  guarantee  if  it 
is  composed  only  of  territory  which 
was  formerly  included  in  a  predecessor 
agency  or  agencies  which  met  the  sec¬ 
tion  3  eligibility  requirements  and  re¬ 
ceived  a  net  payment  under  that  sec¬ 
tion  for  the  preceding  fiscal  year. 

(2)  The  second  sentence  of  clause 
(AKi)  of  section  305(b)(2)  is  effective 
only  in  fiscal  years  1976  and  1977.  It 
permits  an  applicant  local  educational 
agency  to  be  eligible  for  payment 
under  section  3  of  the  Act,  even  if  the 
agency  fails  to  meet  the  3  percent  eli¬ 
gibility  requirement  of  section 
3(0(1  )B)  of  the  Act,  for  two  years 
after  the  fiscal  year  the  agency  last 
met  that  requirement  and  received  a 
payment  under  section  3.  For  the 
second  year  of  payment  under  this 
provision,  payment  may  not  exceed  50 
percent  of  the  payment  that  was  re¬ 
ceived  for  the  last  fiscal  year  in  which 
the  percentage  eligibility  requirement 
was  met. 

(i)  Applicants  subject  to  the  maxi¬ 
mum  payment  limitations  under  the 
second  sentence  of  clause  (AKi)  may 
not  receive  more  than  that  maximum 
payment  under  the  guaranteed  pay¬ 
ment  provisions  in  the  first  sentence 
of  clause  (A)(i). 

(ii)  Payments  to  eligible  applicants 
based  on  the  second  sentence  of  sec¬ 
tion  305(b)(2)(A)(i)  of  Pub.  L.  93-380 
are  not  subject  to  the  special  funding 
requirement  of  section  305(b)(2)(A)(ii) 
of  the  Act. 

(88  Stat.  553;  Sen.  Rep.  93-1026.  163-164; 
Sen.  Rep.  No.  93-763,  57.) 

(c)  Section  305(.bK2KB)  of  Pub.  L. 
93-380. 

(1)  Clause  (B)  of  section  305(b)(2) 
guarantees  a  level  of  payment  to  appli¬ 
cants  which  have  suffered  a  decrease 
in  section  3  ADA  as  a  direct  result  of 
decreases  in  or  cessations  of  Federal 
activities  on  military  installations  that 
were  announced  after  April  16,  1973. 
The  level  of  payment  for  the  first  year 


of  eligibility  and  each  succeeding  year 
for  which  an  application  is  filed  is  90 
percent  of  the  agency’s  entitlement 
under  section  3  for  the  preceding  year. 

(1)  For  the  purposes  of  this  clause, 
the  term  "military  installation"  means 
a  facility,  camp,  or  base  operated  by  or 
under  the  jurisdiction  of  the  Armed 
Forces  of  the  United  States. 

(ii)  The  announcement  of  a  decrease 
or  cessation  of  Federal  activities  must 
be  an  official  announcement  or  order 
issued  by  the  Federal  government. 

(2)  No  payment  will  be  made  under 
clause  (B)  unless; 

(i)  The  decrease  in  section  3  ADA  is 
at  least  10  percent  for  any  one  of  the 
following; 

(A)  Fiscal  year  1974  section  3  ADA 
compared  to  fiscal  year  1973  section  3 
ADA,  or 

(B)  Fiscal  year  1975  section  3  ADA 
compared  to  fiscal  year  1974  section  3 
ADA,  or 

(C)  F^al  year  1975  section  3  ADA 
compared  to  fiscal  year  1973  section  3 
ADA, 

(ii)  The  decrease  in  section  3  ADA 
was  a  direct  result  of  a  decrease  in  or 
cessation  of  Federal  activities  on  a 
military  installation,  and 

(iii)  The  decrease  in  or  cessation  of 
Federal  activities  was  due  to  a  specific 
announcement  issued  by  the  Federal 
government  on  or  after  April  16,  1973. 

(3)  In  order  to  receive  a  payment 
under  clause  (B),  an  applicant  must 
provide  to  the  Commissioner  whatever 
data  and  information  that  the  Com¬ 
missioner  considers  necessary  and  ap¬ 
propriate  to  establish  the  basis  for 
payment. 

(4)  If  an  applicant  l(X)al  educational 

agency  was  not  in  existence  in  the  pre¬ 
ceding  fispal  year,  it  may  nevertheless 
receive  the  guarantee  under  clause  (B)  * 
if  it  is  composed  only  of  territory ! 
which  was  formerly  included  in  a  pre- 1 
decessor  agency  or  agencies  which ! 
were  determined  eligible  under  clause  | 
(B)  and  received  a  net  payment  under  | 
either  section  3  or  clause  (B)  for  the  ' 
preceding  fiscal  year.  j 

(88  Stat.  534;  Sen.  Rep.  No.  93-763,  57-58. 
206-207  (1974).) 

(d)  Section  305(bK2KC)  of  Pub.  L. ' 
93-380. 

(1)  Clause  (C)  is  designed  to  offset 
the  immediate  reduction  in  payments 
affected  by  the  amendments  to  section 
3(b)  of  the  Act  under  Pub.  L.  93-380. 
Those  amendments  eliminated  pay¬ 
ments  based  on  children  residing  with 
a  parent  employed  on  property  which 
is  outside  the  State  of  the  applicant 
and  reduced  payments  for  children  re¬ 
siding  with  a  parent  employed  on  Fed¬ 
eral  property  which  is  outside  the 
county  of  the  applicant  but  within  the 
same  State.  Clause  (C)  guarantees 
that  a  payment  for  section  3(b)  chil¬ 
dren  will  not  be  less  than  90  percent  of 
the  amount  the  applicant  received  for 
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section  3(b)  children  for  the  preceding 
fiscal  year.  The  amount  received  for 
3(b)  children  may  have  been  received 
through  3(b)  and  the  hold  harmless 
benefits  (section  305(b)(2)  of  Pub.  L. 
93-380). 

(2)  An  applicant  is  eligible  under 
Clause  (C)  if.  during  the  year  of  appli¬ 
cation,  the  number  of  children  who 
either: 

(i)  Reside  with  a  parent  employed  on 
Federal  property  in  a  State  other  than 
the  State  in  which  the  applicant  is  sit¬ 
uated,  but  which  is  within  reasonable 
commuting  distance  of  the  applicant, 
or 

(ii)  Reside  with  a  parent  employed 
on  Federal  property  in  a  county  out¬ 
side  the  county  in  which  the  applicant 
is  situated  but  within  the  same  State, 

is  equal  to  10  percent  or  more  of  the 
number  of  children  eligible  under  sec¬ 
tion  3(b)  of  the  Act  for  that  year. 

In  determining  whether  a  particular 
Federal  property  is  within  “reasonable 
commuting  distance”,  any  prior  deter¬ 
mination  for  that  property  under  Pub. 
L.  81-874  is  controlling,  unless  the  ap¬ 
plicant  presents  new  information  justi¬ 
fying.  in  the  Commissioner’s  opinion, 
a  reconsideration  of  that  determina¬ 
tion.  Any  Federsd  property  located  in 
the  same  State  as  the  applicant  is  con¬ 
sidered  to  be  within  reasonable  com¬ 
muting  distance. 

(3)  If  an  applicant  local  educational 
agency  meets  the  eligibility  require¬ 


ments  for  Clause  (C)  but  was  not  in 
existence  in  the  preceding  fiscal  year, 
it  may  receive  the  Clause  (C)  guaran¬ 
tee  based  on  the  net  amount  paid  for 
the  preceding  year  under  section  3(b) 
to  any  predecessor  agency  or  agencies; 
however,  all  of  the  territory  of  the 
predecessor  agency  or  agencies  must 
be  part  of  the  applicant  local  educa¬ 
tional  agency. 

(88  Stat.  535;  Sen.  Rep.  No.  93-763,  206-207 
(1974.)) 

(e)  Section  305(.bK2KD)  of  Pub.  L. 
93-380.  (1)  Payment  under  clause  (D) 
is  designed  to  compensate  a  local  edu¬ 
cational  agency,  which  is  eligible  to  re¬ 
ceive  a  payment  under  section  3  of  the 
Act.  for  having  to  share  an  appropri¬ 
ation  with  low-rent  public  housing  en¬ 
titlements. 

(2)  The  amovmt  of  payment  under 
clause  (D)  is  computed  by  subtracting 
the  applicant’s  payment  for  section  3 
(as  allocated  under  section  5(c)  of  the 
Act)  from  the  amount  of  funds  that 
the  applicant  would  have  received  for 
section  3  had  there  been  no  payments 
under  the  current  appropriation  for 
low-rent  public  housing  entitlements. 

(88  Stat.  534,  535.) 

4.  §115.30  is  amended  by  revising 
paragraphs  (a)(10)  and  (b)(2)(iii)  to 
read  as  follows: 


§115.30  Determination  of  generally  com¬ 
parable  local  educational  agencies. 

(a)  •  •  • 

(10)  Estimated  current  fiscal  year 
per  pupil  cost  for  the  State  (in  those 
States  in  which  an  applicant  requests 
an  entitlement  under  section 
3(d)(2)(B)  or  4  of  the  Act).  The  actual 
per  pupil  costs  shall  be  submitted  to 
the  Commissioner  at  such  time  as  they 
become  available  for  each  group. 

(20  U.S.C.  238(d).  255(5).) 

(b)  •  •  • 

(2) •  •  • 

(iii)  The  estimated  percent  of 
change  in  per  pupil  cost  for  all  local 
educational  agencies  in  the  State,  in 
the  aggregate,  for  the  current  fiscal 
year  from  the  second  preceding  fiscal 
year,  for  each  State  wherein  an  appli¬ 
cant  requests  an  entitlement  under 
section  3(d)(2)(B)  or  section  4.  Since 
comparable  district  data  are  submitted 
for  the  second  year  preceding,  the  esti¬ 
mated  percent  of  increase  factor  for 
adjusting  the  per  pupil  cost  to  the  cur¬ 
rent  year  will  suffice  for  all  purposes 
prior,  to  the  final  payment.  However, 
the  State  shall  submit  actual  data  to 
the  Commissioner  for  the  purpose  of 
computing  final  payments. 

(20  U.S.C.  238(d).  244(5).) 

[FR  Doc.  78-12000  PUed  5-2-78;  8:45  am) 
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